PILWA

Maroua Alouaoui

PILWA Legal Writing Award (PILWA) – 1st ed. 2019

Topic - Third party funding has been heralded as both a cure and a scourge
in international arbitration. Its continued usage in both commercial and
investment treaty arbitration has given rise to a number of substantive and
procedural issues. In considering these issues please come to a conclusion on
whether third party funding has a future in international arbitration and if so,
what kind of future

By: Maroua Alouaoui
Submitted on: December 1st, 2019
Word count: 2,499 words

1

PILWA

Maroua Alouaoui

“Globalization means we have to re-examine some of our ideas, and look at ideas from other countries,
from other cultures, and open ourselves to them. And that's not comfortable for the average person.”1
Globalization is indeed a phenomenon involving all sectors and industries, the legal one included. It led
to the development of international trade, a crossroad of different entities, trade cultures and economic
flows: a melting pot of legal practices which was a favorable cradle to the rapid development of
international arbitration.
As this field kept evolving as the appropriate mean of resolving major international disputes, so did the
complexity of the proceedings, the economic difficulties, the number of actors in the “game”, the
“number of constraints being placed upon corporate legal budgets”2 and the rising cost of every move
made. In this context, there is a high demand from the key players to find alternative ways to finance
their participation to the arbitration game without bearing massive financial risks, especially when they
could be hazardous due to discrepancies in the drafting of the midnight clause, dilatory techniques and
enforcement difficulties.3
For instance, an OECD analysis pointed that investment arbitration disputes cost, in average, US$ 8
million.4 Particularly, in a single dispute regarding mass claims, the parties disbursed approximatively
“US$ 40 million in legal fees just to reach the decision on jurisdiction”.5 Arbitration is costly, both in
commercial and investment disputes. In this context, the market supplied a natural solution to trump the
system’s self imposed cap: Third-Party Funding6.
At first, TPF came in as an answer to a fundamental procedural issue in arbitration: to restore the equality
of arms between the belligerent parties in arbitration proceedings, particularly when an impecunious
claimant sought justice and asserted its rights against major companies and states. However, there is a
“growing corporate utilization of funding by large, well-resourced entities. These entities may be
looking for ways to manage risk, to reduce legal budgets, take the cost of pursuing arbitration offbalance sheet, or to pursue other business priorities instead of allocating resources to financing an
arbitration matter”.7 As such, TPF appears to be constantly evolving and adapting to the market
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targeted.
While the notion sounds new and is considered a recent addition to the arbitration panorama, it is an
established practice in litigation.8 As the concept made its way in the arbitration sphere, “many of the
considerations that motivated prohibitions against champetry and maintenance weakened”9 and were
re-analyzed in common law jurisdictions.10 Thus, after first emerging in Australia in the 90’s, TPF in
arbitration expanded to other parts of common law jurisdictions and to a more limited number of civil
law jurisdictions. In the latter, “professional attorney ethics rules and ownership of claim constraints
take center role” in providing any limitations on third-party funding arrangements.11
On the other side, doctrine is unanimous in stating that “whether in favour or against, third-party
funding of litigation and, more recently, arbitration, is an undeniable and important reality”.12 It is
indeed hard to miss the development of a dispute funding global market worth more than US$ 10
billion and still growing. It is clear that “third-party funders have now matured into prominent
businesses in the litigation market – Burford made $225 million profit after tax, up 36 per cent from last
year”13. “Under these circumstances, it is no wonder that third party funding has become the talk of the
town”14, but what exactly is TPF? (I) While the demand for alternative ways of financing arbitration
does exist and increases everyday, the implementation of the practice faces heavy criticism, particularly
on the issues of arbitrator conflicts of interest, confidentiality, privilege, and costs issues (II), which
begs the question: what does the future hold for TPF? (III)
I.

Third-Party Funding: a kaleidoscopic concept

The concept of “third-party funding” is a global one that can encompass a multiplicity of different and
constantly evolving funding models which come under a variety of forms. Indeed, funding comes in all
shapes and forms: it “may be structured through corporate debt or equity (…), or as risk-avoidance
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instruments, or full transfers of the underlying claims. More recently, “law firm financing” and
“portfolio funding” have emerged, so did the practice of refinancing portfolios of funded cases”. In
addition, “some third-party funders may become involved either before a claim is filed or later in the
process, specializing only in award execution or funding for expert witness costs, while others fund all
costs, including a potential adverse award of costs.”15.
To date, it appears that only two states implemented regulations on the issue and sought to define the
concept of TPF in international arbitration. Some international treaties have also attempted to provide
such definition under investment treaties and free trade agreements16. However, the TPF notion has yet
to be directly addressed by arbitral institutions.
As a result, despite its rise in international arbitration, the meaning of TPF is still an open-debate in the
arbitration place. Doctrine observed that “even funders themselves disagree over the precise definition
of third-party funding or whether it is even capable of definition”.17
In the absence of a universally recognized definition and considering the void in domestic and
international regulations on the matter, a Task Force on Third-Party Funding in International Arbitration
has attempted to set a definition on the concept. In a Report released in 2017, the Task Force considered
that “all types of dispute funding that would fit within the following definition:
The term “third-party funding” refers to an agreement by an entity that is
not a party to the dispute to provide a party, an affiliate of that party or a
law firm representing that party,
a) funds or other material support in order to finance part or all of the cost
of the proceedings, either individually or as part of a specific range of cases,
and
b)

such support or financing is either provided in exchange for

remuneration or reimbursement that is wholly or partially dependent on the
outcome of the dispute, or provided through a grant or in return for a
premium payment.”18
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While the definition was provided for study purposes, it tried to be as broad as possible in order to cover
the many aspect of the notion of TPF. However, even if this definition appears as comprehensive, a
feeling of incompleteness remains when assessing how moving and expending the market and the
funding models evolve. The work of defining this concept is all the more important when considering
the size of the funding industry and its current self-regulation. When this sort of arrangement made its
way towards arbitration, many welcomed the advantages described above, however, just like
globalization, change in general is open to criticism.
II.

Third-Party Funding: a date with no etiquette?

When reaching out to a funder to go down the arbitration road, the parties’ expectation is mostly for
them to pick up the bill at the end of dinner. In this configuration, is your date also supposed to know
table etiquette and abide by them? This arbitration ménage à trois has raised numerous concerns among
the legal community.
The continued usage in both commercial and investment treaty arbitration of the unregulated TPF has
given rise to a number of substantive and procedural issues which put TPF under scrutiny and criticism,
particularly on the issues of arbitrator conflicts of interest, confidentiality, privilege, and costs issues.
The main and most recurrent issue regarding TPF is the potential conflict of interest with arbitrators.
When the intervention of a funder is not known to the arbitral tribunal, issues of conflicts of interest
between the third party funders and the arbitrators may indeed arise.
While there is “nearly universal agreement that disclosure of the identity of a funder is necessary for an
arbitrator to undertake analysis of potential conflicts of interest. There was somewhat less consensus
about how and when such disclosure should occur.”19 Indeed, there is no obligation on funders, third
parties to the arbitration proceedings, to disclose the funding of a party. It would then be the funded
party’s burden to comply with any disclosure order of rule.20 The ways to approach such disclosure vary
considerably in practice. Indeed, “some require systematic disclosure, while others simply affirm
arbitrators’ power to order disclosure”.21 This problematic is a crucial one, and the preoccupations in
this regard are legitimate since the award could later on be the subject of annulment on the grounds that
the arbitrators were conflicted. As no regulation on TPF has been universally implemented, the worry
pertains to the use by funders of confidential and privileged information on other cases subject to their
funding.
An additional major point of concern is the impact of TPF on awards “on allocation of costs and
applications for security for costs”22 Awards on costs are rendered at the end of the arbitral proceedings
19
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in order to allocate the costs and their amount. In order to decide on cost issues, tribunals will usually
take into consideration several criteria. Some assert that the presence of a TPF arrangement would
indicate that the party funded is impecunious and would be sufficient ground to order security for costs,
or at least to shift the burden of proof on this matter. Others contend that such funding provides for a
relevant element in the determination of the allocation of costs at the end of the proceedings.
Some other criticisms pertain to the practice of funders in itself. The speculation practiced by some
funders when offering financing services on a case while knowing perfectly it does not have the
sufficient budget to ensure the entire procedure. By doing so, these funders expect that their presence
will speed up the proceedings or settle the matter through negotiations. These frivolous claims are all
the more concerning when they are aimed at states as part of investment disputes, a sector in which the
increase of case-load has been, despite the absence of empirical evidence, attributed by some to the
presence of TPF arrangements.23
It thus appears that, “rather than debate whether third-party funding is permissible, scholars and
practitioners have turned their attention toward how third-party funding can be regulated to ensure
efficiency, fairness, and procedural integrity.”24 Despite all the ink poured to discuss the development
of the TPF practice, only very few concrete steps have been taken in order to regulate it.
III.

Third Party Funding: a golden ticket?

The arbitration panorama, and more specifically the dispute financing market attached to it, is clearly
becoming more sophisticated and diverse. Over the last years, TPF has evolved into a billion-dollar
industry involving numerous funders with extremely close ties to dispute resolution that have made us
realize that claims could actually be turned into financial assets.
It is predicted that “demand for such funding will most likely grow, especially as expenses associated
with investment treaty arbitration have been continuously increasing. As of 2016, some estimate that at
least 40% of the current investment arbitration claims have either secured or explored potential funding
from TPFs”. 25
When asked what trends are to be expected in arbitration in this regard, funders stated that “the short
answer is more, more, more”.26 Indeed, “The growth of the industry shows no signs of slowing”.27 It is
a fact: TPF is the solution supplied for an increasing demand for alternative means of financing. And it
23
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is “here to stay: the proliferation of third-party funding has outpaced policies aimed at limiting the
practice; jurisdictions that previously outlawed third-party funding have since softened their bans; and
arbitral tribunals that have considered challenges to third-party funding arrangements have declined
to prohibit them”.28
As a result, the supply chain as whole and the environment attached to it needs to adapt. Channels
between financiers, lawyers, scholars and legislators need to be open, empirical studies launched and
regulations implemented. For this solution to grow appropriately and ethically, both market players and
the international legal community need to work closely on regulating it, while still taking into
consideration the party autonomy.
Many agree that “an exploration of the interplay between dispute funding and international arbitration
is not only increasingly timely, but of the utmost importance. The arbitration community must find a
way to balance the increasing business need for innovative approaches to the financing of legal matters
while protecting the integrity of the arbitral process and the ultimate enforceability of awards.”29 There
are indeed valid concerns relating to the influence of TPF on the arbitration sphere. In order to counter
them, regulation could be envisaged. However, the regulations implemented need not be solely limiting
the funders’ activities, but need to work de concert with them to encourage and expand this solution in
a more ethical way as to participate to the improvement of international arbitration and raise awareness
amongst parties as to the existence of such means.
Some scholars set aside the regulation option and aim for a soft law approach by leaving the matter to
the arbitral tribunals’ discretion. This side of the doctrine states that “regulation is not the way to go
forward. Instead, arbitral institutions should adopt guidelines for arbitral tribunals”.30 The issue with
a set regulation is that while they are being proposed, drafted and implemented, new fund models would
have already been created and developed. Furthermore, TPF has become a major industry by mostly
applying self regulation. Christopher Bogart from Buford Capital stated that such imposing regulations
on such a specific market “is not merited, and that more regulation targeting simply “third-party
funders” would be unfair.”31
The idea would then be to draft international guidelines specific to TPF best practices, setting minimum
standards, notably in the subject of ethics. Such guidelines would also address, among others, issues of
conflict of interest, confidentiality, costs and drafting of funding arrangement so that control of the case
remains with the parties and funders’ influence on the proceedings is limited. In order to so, use of the

28

Moseley S., “Disclosing Third-Party Funding in International Investment Arbitration”, Texas Law Review, Volume 97, Issue
6, available at https://texaslawreview.org/archive/volume-97/issue- 6-volume-97/ (last accessed December 1, 2019).
29
Task Force Report, p.17.
30
Kessedjian C., “Good governance of third party funding”, Columbia FDI Perspectives, Perspectives on topical foreign direct
investment issues by the Columbia Center on Sustainable Investment, No. 130, September 2014.
31
Moseley S., “Disclosing Third-Party Funding in International Investment Arbitration”, Texas Law Review, Volume 97, Issue
6, available at https://texaslawreview.org/archive/volume-97/issue- 6-volume-97/ (last accessed December 1, 2019).

7

PILWA

Maroua Alouaoui

Task Force’s Report as a springboard is essential, as it is currently “the most significant and
comprehensive contribution to the development and regulation of arbitration funding”.32
While Singapore and Hong Kong seem to be pioneers in the matter in commercial arbitration,
investment arbitration still has a large void to fill. In investment disputes, ICSID is considering
implementing rules on third party funding as part of the currently negotiated amendments.33
It must be kept in mind that the ban on such practice would mostly harm the parties and their ability to
seek justice in an equal manner. One of the most obvious observation is that TPF is about to profoundly
transform the international arbitration sphere. This is probably behind the literature frenzy on this topic.
Communication, transparency, comprehension and an open mind are thus the key elements to make sure
that, while considering TPF, arbitration does not reflect an outdated practice, unable to anticipate the
movements of the economic globalized world and keep up with the new trends and actors. These are
simply the blueprints of a more complex and growing legal edifice, and it is up to the legal community
and funders to perfect its architecture.
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